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CHAPTER 14 
PRINCIPLES OF ISLAMIC 
LAND OWNERSHIP 
[I 4.11 INTRODUCTION 
"He Who has, made for you the earth like a carpet, spread out, has 
enabled you to go about therein by roads (and channels); and has sent 
down water from the'sky. With it have We produced diverse pairs of 
plants each separate from the others; Eat (for yourselves) and pasture 
your cattle: verily in this are Signs for men endued with understanding." 
"0 you people! Worship your Guardian Lord, Who created you and 
those who came before you that ye may become rithteous; Who has 
made the earth your couch, and the heavens your canopy; and sent 
down rain from the heavens; and brought forth therewith fruits for 
your sustenance; then set not up rivals unto Allah when you know 
(the truth)." 
(A1 Baqarah: 21 -22) 
Allah, the Supreme Creator, has created the earth for mankind for 
many uses including building infrastructure, for transport and 
communications, for agriculture, food production and shelter. Earth 
(and all natural resources therein, including land) is a gift from Allah 
to mankind to be utilised. In Islam, this divine gift and benefit to be 
derived therefrom is closely and necessarily linked to man's role as 
'vicegerent' and 'trustee' on earth,Thus, the concept of stewardship 
plays a central role in the principles of land ownership in Islam as 
will be discussed further in this chapter. 
'Islamic Land Law' as a core discipline on its own does not exist 
although there are several principles in the shari'ah that are 
applicable to land ownership and transactions involving land as well 
as the rights and powers of the Islamic State over land in its territory. 
114.21 MAIN CONCEPTS OF ISLAMIC 
LAND OWNERSHIP 
There are two general and pivotal concepts relating to land 
ownership in Islam.The first is that all land vests solely in Allah and 
the second is the role of man as trustee of Allah on this earth. 
Verses from the Holy Quran support and declare these concepts. 
a) o and ~ e g t s  Solely in Allah 
"The earth belongs to Allah; he gives to his servants as He 
pleases, and the end is (best) for the righteous." 
( A/-A'ra f 1 2 8) 
"To Allah belongs all things in the heavens and on earth. And 
enough is Allah to carry through all affairs" 
(An Nisa': 132) 
The Quran emphasises that all of creation in the universe vests 
absolutely in Allah. It follows from this that the fundamental concept 
of land ownership in Islam is that all land vests absolutely in Allah, 
not in the State Authority.lThe role of the State Authority however is 
as a trustee of Allah to govern lands in its territory for the benefit of 
its citizens and the public at large. Ibn Khaldun, in his book The 
Muqaddimah, rationalises the importance of the State Authority 
establishing certain territorial powers over the region and provinces 
that it governs for the sake of security, law enforcement and taxat i~n.~ 
Unlike the conventional land tenure systems that convey ultimate ownership 
of land that has not been alienated, to the State Authority. In Malaysia, see 
section 40 of the National Land Code 1965. 
2 See Ibn KhaidunThe Muqaddirnah:An Introduction to History edited by NJ 
Dawood and translated by Franz Rosenthal Princeton University Press 
(Bollinger Series) (1989) Chapter Ill para 7. 
Land, in Islam, is regarded as a necessity to individual and social 
i life just like water, air, light and fire. Indeed there is a famous hadith 
: concerning this as follows: 
I "Men are partners in three things: water, fire and pa~ture."~ 
i 
j The word 'pasture' above refers to land. The above reflects the 
1 belief that there should be no absolute ownership or monopoly in 
! regard to rights over land in Islam as ultimate and absolute 
I ! ownership thereof belongs to Allah. Although absolute ownership 
1 vests in Allah, man has been given the right to utilise and take benefits 
from the usage of land. It means an occupier has the right of access 
to land and a right to enjoy the fruit of his labour in the land. 
i 
The concept of,all land vesting absolutely in Allah also brings with it 
the concept of accountability of those holding trust. over land to 
use or only permit the use of land wisely and not in a wasteful and 
i damaging manner. Any land development carried out by man must 
therefore be sustainable in nature, taking into consideration the 
right of future generations to also derive benefit from land. 
"And He it is who has made you vicegerent (to inherit the earth), and 
has raised you by degree above others, so that He may try you by 
means of what He has bestowed on you.. . " 
(Al-An'aam: 165) 
"Believe in Allah and His Messenger and spend of that whereof he 
has made you Vicegerents, and those of you who believe and expend 
shall have a great reward." 
Flowing from the first concept of all land vesting absolutely in Allah, 
man can never possess absolute ownership over land. Man may 
only hold land in trust for Allah, by utilising and taking benefit from the 
land according to tenets of the sharilah.The concept of trusteestip 
implies power given to execute the trust according to the wishes 
of the Creator of the trust. Man as trustee of Allah on this earth 
who has accepted the trust4 is to fulfill this trust by using land 
according to the laws of Allah and not contrary to it. 
3 Sunan Abu Dawud. 
4 See A/-Ahzaatx 72. 
If all land belongs absolutely to Allah and man is only a trustee, 
does lslam recognise private land ownership?The concept of private 
ownership itself is not alien to Islam. The Quran recognises the 
right to own property in the following verses: 
"0 ye who believe! Eat not up your property among yourselves in 
vanities. But let there be amongst you traffic and trade by mutual 
goodwill. .. " 
(An' Nisa: 29) 
"That ye believe in Allah and His Messenger, and that ye strive (your 
utmost) in the cause of Allah, with your property and your persons, 
That will be the best for you, if ye but knew." 
( As-Saff : I 1 ) 
The fourth priority or purpose of the shar'iah (Maqasid as-Shariah) 
is the protection of property, thus recognising the concept of 
property ownership as an important right to be recognised and 
safeguardedn5 It must be noted however that the concept of private 
ownership in lslam is not the same as the capitalist system of private 
ownership. Private ownership in lslam is not absolute and is subject 
to the wider responsibility of sharing one's wealth with the poor, 
underprivileged and the marginalised in society in order to achieve 
social j ~ s t i c e . ~  
Ownership rights over land may be created based on the premise 
that land is a divine gift for man to use and derive benefit therefrom. 
"It is He who has made the earth manageable for you, so traverse 
you through its tracts and enjoy the sustenance which he furnishes; 
but unto Him is the resurrection," 
5 Maqasidas-Shari'ahconsists of five essential considerations; protection of 
religion, protection of life, protection of mind, protection of lineage and 
protection of property. 
6 See Sayyid Qutb, Social ~ust ice in Islam, Revised Edition (Islamic 
Publications International, 2000). 
I 
This verse has been taken to apply to the right to utilise land through 
private ownership. Salleh Buang has stated that once such land 
becomes his property, the land owner may enter into transactions 
involving land such as a transfer, gift, charge or lien. In addition, the 
owner may also transmit such land upon his death through 
inheritance or through a will, or alternatively to constitute it as waqf.' 
I Prophet Muhammad (saw) recognised private land ownership as reflected from the following hadith: 
"A person who has a piece of land should cultivate it himself and should 
not leave it uncultivated. If he does not cultivate it, he should give it to 
another for cultivation; but if he does not cultivate, nor give it to another 
for cultivation, he should keep it for himself - we do not want it."8 
Private land ownership in Islam is therefore conditional upon full 
utilisation of such land and if a landowner fails to utilise his land or 
any part thereof, he should either allow someone else to utilise 
such land or give it away, transfer or sell it to someone who is able 
to do so. 
In all cases of neglect and abandonment, the lslamic State, is given 
the right to step in and repossess the land.gThis can happen in two 
circumstances: lo 
i) Where the landowner fails to make full use of his land. 
ii) Where the state requires the land for public purposes. 
A. Landowner Fails to Utilise His Land 
How long would land be deemed abandoned by its owner in Islam? 
Prophet Muhammad (saw) is reported to have specified a limit of 
three years to bring into actual use a plot of land taken possession 
of by an individual." An example of this situation is seen from the 
7 Salleh Buang, Land Law in Malaysia: A Critical Examination of Its 
Compatibility With lslamic Law, unpublished PhD thesis, lnternatiorlal lslamic 
University Malaysia, Petaling Jaya, (1985). 131-132. 
8 Sahih Bukhari. 
9 Muhammad Baqer Sadr, "Najf and Shi'l Internationall,'cited in Chibli Malat, 
The Renewal of lslamic Law (Cambridge University Press, 19931, p 131. 
10 See Ahmad Ibrahim, "Islamic Concepts and the Land Law in Malaysia" in 
The Centenary of the Torrens System in Malaysia, Ahmad Ibrahim, Judith 
Sihombing (eds) Malayan Law Journal (1989). 
11 MA Mannan lslamic Economics:Theoryand Practice Hodder and Stoughton, 
The lslamic Academy Cambridge (1986) 79. 
athar12 concerning the grant of Wadi Aqiq to Bilal bn Harith. The 
prophet (saw.) had granted a piece of land in the valley of Aqiq to 
Bilal but Bilal could not cultivate the whole land. A large portion was 
left uncultivated for 15 years. Caliph Umar said to Bilal: 
"The Prophet did not give you land so that you withhold it from the 
people. He gave you the land so that you can use it, so you must take 
only what you can utilize and leave the rest." 
In this report, Umar suggested to Bilal that in view of his incapacity 
to develop the land, it should be granted to others and Bilal gave 
his consent to this suggestion.13 
Ziyad, the governor of Iraq who was on duty under Caliph 'Ali bin 
Abu Talib and later on under Mu'awiya reduced this period to two 
years. According to Hasanuzzaman, the policy was changed 
because goverment interest had increased particularly to provide 
development facilities.14 
In cases of abandonment and neglect of land, and the land is 
repossessed by the lslamic state, no compensation is paid to the 
owner.15This is due to the fact that the owner had breached the 
condition of utilising his land within three years of acquiring it. 
However, Al-Shafi'i is of the opinion that the limit of three years is 
not fixed but is flexible depending upon circumstances. He explained 
that if the land is not brought under cultivation for a satisfactorily 
long period of time the State is responsible to remind the owner of 
the land either to use it or to leave it.16 
6. Islamic State Requires Land for Public ~ n t e r e s t  
('Maslahah Ammah') 
In line with the social orientation of lslamic land ownership, the 
lslamic State has on several occasions, compulsorily acquired land 
belonging to individuals or a group of people where the land is 
required for public interest. Afzalur Ralman stated that the supply 
of land is limited and it cannot be increased to meet the needs of 
an ever-increasing population. Quite apart from private use, land 
12 A reported event or situation that occurred during the time of the 
Companions of the Prophet Muhammad (saw). 
13 Abu Yusuf, Yaqub Ibn lbrahim Kitab A1 Kharaj Vol4 (a/-Matba'ah a/-Salafiah 
wa Maktabatuha, Qaherah, 1392) 76-77. 
14 S M Hasanuzzaman, Economic Functions of an lslamic State,The lslamic 
Foundation, International Islamic Publishers Karachi 1" Edition 1981, 125. 
15 Ahmad Ibrahim, ibid. 
16 Abu'Ubayd, ibid 290. 
is also needed by the State for public purposes to serve the 
, community at large.17 
One situation that is cited as authority is the athar concerning the 
People of Bajeela. Caliph Umar had granted land to the people of 
Bajeela which they had cultivated for two to three years. The land 
however, was acquired when a more beneficial use for the 
community was found for the land. 
[14.3] CLASSIFICATION OF LANDS IN ISLAM 
1 The theory of classification and regulation of use of land developed 
i by lslamic legal scholars differ from one jurist to another. Morony 
i suggests that the differences are due to the fact that the general 
I 
principles were derived from a separate occurrence at the time of 
i 
1 the conquests, however, Muslim jurists had a tendency to interpret 
them in terms of their own concept of communal ownership 
and the responsibilities of the Caliph as-lmam.18There has also 
+ been a trend on the part of both Islamic and Western scholars to 
! take the principles derived fcom the events and to describe the 
land reformation attributed to Caliph 'Umar al-Khattab.lg 
! 
I Muhammad Hassan divides land into four classes namely; 
agricultural land, alienated land (iqta' land), hima' land and dead 
land (mawat land).20 He further subdivided agricultural land into four 
classes as follows: 
A. Ushri and Kharaji (Type of Land- Tax 
imposed) Agricultural lands which were 
gained through da'wah or without war 
Muslim jurists called this land as 'ushri' land and they unanimously 
agree that such land is governed by terms of a treaty. This land is 
regarded as the property of the native populace and the lands were 
inalienable, lbnu Qudamah gave examples of lands which were 
surrendered by the owners without any force on them or where 
17 Afzalur Rahman Economic Doctrines of Islam (Vol 2) Islamic Publications, 
Lahore 213. 
1 8 Michael G Morony, Landholding in.Seventh-Century Iraq: The Late Sassanian 
and Early Islamic Paterns, in The Islamic Middle East, 700-900, Studies in 
Economic and Social History AL Udovitch (ed). The Darwin Press, New 
Jersey (1981) 115. 
19 Ibid. 
20 Dr Muhammad Hassan Abu Yahya, ibid 234. 
the people there embraced Islam, for example the lands of Madinah, 
Taif, Yaman and Bahrain.21 With regard to this land, Muslims jurists 
are in agreement that the owner has a proprietary right on the land, 
which includes the right to sell, l o  dispose or to inherit the landWz2 
However, according to lmam Shafie, Ushriland also referred to the 
land conquered by force ('anwat) and divided among Muslim 
soldiers. In lmam Shafie's view, such land became booty of war 
(ghanimah) and as such they are divided among the victorious army 
who'in return will pay a tithe ('ushur) and not a kharaj. On the 
contrary, Abu Hanifah views that the caliph has an option either to 
divide these lands among the army or levying them a tithe or leaving 
them to the non-Muslim owners and imposing kharaj on them.23 
According to AbuYusuf, 'ushriland refers to barren land in the Islamic 
territory, which was brought into cultivation by a Muslim with the 
permission of t6e caliphate. Regardless of its previous status once 
the barren land is cultivated the land became 'ushri land. If such a 
land is bought or allotted to someone it still remains 'ushri, Abu 
Yusuf is of the view that if a barren land is adjacent to an 'ushri 
land, it will become 'ushriand if near kharaji land it will be treated 
as kharaji.24 
Abu Hanifah and Muhammad as-Shaybani, hold the view that the 
'ushriland is a land irrigated by water sources of an ushri land such 
as rain or water from the river. If the kharaji water was used to 
irrigate the land, it will become a kharajiland and in case both kinds 
of water were used, the land becomes 'ushri. In this regard, the 
Muslim jurists defined 'ushri water as all types of water; well, 
fountain, a pond of rain water, and from all other natural sources of 
water in the 'ushri land, while kharajiwater is the water of well and 
water of a canal dug by the n~n-Arab .~~  
B. Agricultural lands which were occupied 
through war ('anwatan 7 
Muslim jurists' referred to this land as 'anwat land and they divided 
it into three divisions.The jurists of the Shafie school and the Zahiri 
school are of the view that the land is regarded as ghanimah (war 
21 lbnu Qudamah, Abdullah bin Ahmad Ibn Muhammad a/-Mughni (Vol 2) 
atba'ah al-(laherah, Qaherah (1968) 716. 
22 Dr Muhammad Hassan Abu Yahya, ibid p 234. 
23 [bid 235. 
24 Abu Yusuf, Ya'qub ibn Ibrahim, Kitab a/-Kharaj, (Taxation in Islam),Vol Ill, 
English translation, A Ben Shemesh, EJ Brill, Leiden, (1969) 119. 
25 Al-Mawardi, Abu al-Hassan Ali bin Muhammad, a/-Ahkam al-sultaniyyah wa 
a/-Wilayah a/-Diniyyah, Dar al-Kutub al-llmiah, Beirut (1985) 224. 
booty). Therefore, the lands must be distributed in accordance to 
the Quranic verse pertaining to the ghaneemah property.26 
Secondly, Muslim jurists are in view that the land should be managed 
as Caliph 'Umar had done in the case of Sawad land in lraq and 
Egypt, in which the conquered land were made as waqaf land of 
the Muslims. The lands conquered by military action but left to 
remain under the native peasants, like the Sawad*' of lraq which 
included the territories between Hadathat and 'Abbadan 
encompassing Alwaz, Faris, Kirman, Isfahan, Basra, Khurasan, Syria, 
Egypt and al-Maghrib were kharaj lands2* 
According to Hanafis and Hanbalis, the management of the land 
was up to the discretion of the lmam or the head of the state. The 
lmam had a right to govern the land as ghanimah property, or to 
return it to the natives or the local people and ask them to pay 
kharaj or to hand over the land to Bait-ul-Ma1 which in turn would 
make it as kharaj land.29 
If the land were returned to the native or local people, the 
covenanted lands used to be managed in accordance with the 
conditions of the covenant, which were strictly complied by 
the caliphate providing protection to their lives and properties. 
If the covenanters could not afford to pay the agreed amount of 
money, the amounts were usually reduced but the covenant was 
not violated in any case.30 
Abu Yusuf is of the opinion that all lands conquered by force if 
distributed amongst the victorious soldiers will be treated as 'ushr 
land for example, the Quds, Damascus, Jaffra cities and some 
regions of Basra and Khurasan. However, if the lands were not 
divided among the victorious army but were left to the original 
owners or given to non-Muslims settlers, then it becomes kharaj 
land. The ruler had no right to take the land from them and they 
have the right to transfer their rights of possession by sale or 
inheritan~e.~' 
26 'AbdullahYusuf Ali, ibid Surah al-Anfal, 8:41. 
27 The sawad means black, owing to its rich flora which appeared black from 
a distance. 
28 lbnu Qudamah, ibid 717-718. 
29 Ibid. 
30 Ibid. 
31 Abu Yusuf, ib~d (1969) 83. 
C. Agricultural lands which the owners 
had fled away before it was occupied 
Muslim jurists have difficulty classifying this type of land either as 
'anwat or sulh. Majority of Muslim jurists such as Imam Malik are 
of the view that such land seems closer to 'anwatsince the decisive 
factor in its capture was Muslim military action. However, some 
jurists such as Shafie and the Hanbali jurist, Abu Ya'la excluded the 
evacuated land from any division of booty and they were of the 
opinion that the land constitutes the public property of Muslim 
people or ~ a q f . ~ *  . 
D. Agricultural Land Acquired Through 
a Negotiated Capitulation ('sulhan'). 
Land seized by agreement or a negotiated capitulation is called sulh 
land. Al-Mawardi divided the sulh land into two classes: 
Sulh lands, in which the ownership of the land was 
surrendered to  the Muslims in accordance with an 
agreement of conquest.. In practice, this land is similar to 
'anwat land which is treated as waqf. Al-Mawardi indicates 
that the surrendered land should be designated as waqf for 
the Muslim public as a whole and that it could not be sold 
or mortgaged.The holders of such land could keep it as long 
as they observed the agreement of conquest.33 
2. Sulh land in which the original native holders retain 
ownership. 
In this case, al-Mawardi considered the land as a territory in 
treaty relations with the Muslim State and its population as 
ah1 a/-'ahd which is different from ah1 az-zimmah. They 
naturally had the right to sell and mortgage their lands either 
to Muslims or to ah1 az-zimmah. Abu Ya'la and some other 
Hanbali jurists generally support the opinion of al-Mawardi. 
They hold the opinion that the native land holder enjoyed all 
rights of ownership including to sell it to Muslims and they 
were obliged to pay the tax levied on them (khara~).~~ 
Based on the above discussion, it appears that the early Muslim 
jurists have been concerned mainly with fiscal considerations and 
therefore classified land on the basis of revenues imposed on it. 
32 Al-Mawardi, ibid 184. 
33 lbid p185. 
34 Al-Mawardi, ibid pp 187-188 
Therefore, in the early Islamic period almost all land was classified 
either as 'ushri or kharaji land. Besides fiscal considerations, 
classification of land was also based on the historical circumstances 
of the conquest and the religious status of the holder of the land. 
11 4.41 IQTA' SYSTEM (INDIVIDUAL 
OWNERSHIP SYSTEM) 
When the Prophet Muhammad migrated to Madinah, many Madinan 
Muslims had their own agricultural lands. SM Hasanuzzaman 
mentioned that the Prophet Muhammad not only confirmed their 
ownership, but he himself set a positive precedent by allotting (iqta') 
land to individuals.The land was granted for various purposes namely 
housing, farming and gardening.The landowners in this period were 
free to use or to transfer the title of their land. This means private 
' ownership of land was practised throughout the period of the 
1 Prophet M ~ h a m m a d . ~ ~  
Iqta' means the act of bestowing or alotting a qat'iah ( a cut-off 
i piece ); it implies the granting of state land to individuals at different 
times. The system can be traced back to the time of the Prophet 
and it became the most important form of landholding in the fifth 
1 
century to eleventh century. According to Ziaul Haque, iqta' or 
individual land ownership was a very important institution and had 
far-reaching effects upon the land system of Arabia. The basic 
purpose of granting iqta'was essentially to develop dead lands in 
order to fulfill the growing needs of the ~ r n r n a h . ~ ~  
During the lifetime of the Prophet Muhammad, he'had granted land 
through the iqta'system to different individuals a t  different times. 
For example, the Prophet gave a piece of land in Bi'rul-Qais to Ali 
ibn AbuTalib and he gave a piece of land called Jurf to 'Urwah bin 
az-Zubair. In addition, the Prophet Muhammad allotted a dead land 
in thevalley of Aqiq which lay between the sea and the rock to Bilal 
ibn Harith and another land which contained date palms jn the 
territory of the Bani Nadir to Saiyidina Abu Bakr.37 
The Prophet sometimes gave iqta' before a specific land was 
conquered. For example, the grant of the Tameem ad-Dar in 
35 SM Hassanuzaman, Economic Functidns of an Islamic State (The Early 
Experience), The Islamic Foundation, Lercester, Revised Edition (1991) 125. 
36 Ziaul Haque, ibid. 
37 Abu Yusuf. ibid 34. 
Palestine. AbuYusuf states in general terms that the Prophet granted 
iqta'and thereby made the reconciliation and won over certain tribes 
for Islam. The Prophet had.also granted iqta' to some people of 
Muzayna or J~hayna.~* 
Ziaul Haque stressed that it cannot be disputed that the Prophet 
gave some grants (iqta'), but to say that he made it as a policy is an 
entirely different thing.39 He pointed out that in the early Islamic 
history iqta' was granted largely by the State from dead land or 
uncultivated ownerless land to increase agricultural production. 
These lands do not seem tb have been occupied by anybody 
because there were hardly any reports of legal proceedings or 
disputes on the issue, even after the period of the Four Rightly 
Guided Caliphs. In the post-conquest period this custom was 
continued and land given to individual Muslims from waste lands of 
the Sawad and ~ t h e r  areas which were o w n e r l e ~ s . ~ ~  
In AbuYusuf's view, there is no reason why an ownerless and wasted 
land should not be given as a private estate by the Imam when this 
could bring more land under cultivation and thus increase agricultural 
production and revenue for the state. He draws an assumption that 
the Prophet Muhammad and. the early Caliphs granted lands for 
two purposes. Firstly, for winning over tribes to Islam, and secondly 
for developing more lands for the Islamic State in which lay the 
strength for Islam.41 In other words, the main purpose of granting 
iqta'was to bring dead lands to life with the help of irrigation and 
development in order to increase the agricultural production and 
revenues for the State. Thus it can be said that without these legal 
reasons no lands would have been given as private estates. 
After the demise of the Prophet Muhammad, the early caliphs 
continued the practice of iqta: The Caliph Abu Bakr granted a piece 
of land located between al-Jurf and al-Qinat to Az-Zubair. There is 
disagreement whether Caliph 'Umar followed the practice of the 
Prophet Muhammad in granting iqta'. The majority of jurists view 
that 'Umar opposed the iqta'system because he thought it might 
result in the rise of new feudalism in society. However, there is 
evidence to support that Caliph 'Umar made an iqta'to Sa'ad ibn 
Abu Waqas, Abdullah Ibn Mas'ud, Usamah and Ibn Zaid.42 
38 MA Mannan, Islamic Economics:Theory and Practice, Hodder and Stoghton, 
Cambridge (1986) 99. 
39 Ibid. 
40 Ziaul Haque, ibid 255-256. 
41 AbuYusuf, Ya'qub Ibn Ibrahim, Kitab al-Kharaj, Vol 4, al-Matba'ah al-Salafiah 
wa ~ak taba tuh~ ,   herah ah (1392) 35. 
42 Ziaul Haque, ibid 258. 
Muhammad Fathi M Osman suggests that the granting of iqta' 
signifies the absolute power of the early Muslim authority over the 
extensive conquered lands.43 However, after the eleventh century, 
most jurists were inclined to restrict the authority of the Muslim 
ruler in granting Qat'ie. 
CLASSIFICATION OF IQTA' 
Iqta' can be divided into two categories namely iqta' of mawat land 
and iqta' of Amir land. Mawat land refers to land which is not 
possessed by anyone whilst Amir land refers to cultivated land. In 
this matter, the ruler has a right to grant such lands to anybody to 
develop. Abu 'Ubayd starts his discussion of iqta' with the hadith: 
"The Prophet declared that all dead and ownerless land, ('adiyyal-ard 
in the first place belongs to God and His Messenger; after this it belongs 
to you.(ie, Muslims)." From this he concludes that only an ownerless 
'dead' land can be given as an iqta'and in such matters the Imam is 
free to take any action he considers appropriate. 'Umar therefore had 
said that control over land rests with us."M 
As-Shafie classifies iqta' into two categories, namely, Iqta' Tamlik 
and Iqta' Irfaq. 
This type of iqta' refers to a claim for dead land which grants a 
private estate with the right of ownership. The land that could be 
granted as iqta'included dead land or mawat land;developed land 
and mining land (ma'adin).45 In as-Shafie's view, bringing of dead 
land is the basis for individual ownership of land. The ownerless 
land can be granted as iqta'in which an individual invests his capital 
and labour, and this, in turn helps increase the social wealth.46 
Al-Mawardi held that it is valid to assign dead land as iqta' tamlik, 
or cultivated lands either in Islamic territory (dar a/-Islam) or in' the 
43 Muhammad Fathi M 'Osman, The Juristic Rules of Conquered Land and 
Land Taxation: Fay' and Kharaj. Their Origins and Development in Medieval 
Islam, unpublished PhD thesis, Princeton Unlversity, 1976, p 170. 
44 Abu'Ubayd, al-Qasim ibn Salam, Kitab a/-Amwal, Maktabah a/-Kulliyah al- 
Azhariyyah, Meslr, 1968, 278-279. 
45 Al-Mawardi, ibid 239. 
46 ' As-Shafi'e, Muhammad ibn Idris, Kitab Al-Umm, Vol V, Dar al- Wafa', 
Kaherah, 1422 H, 77. 
F 
disbeliever's territory (dar a/-harb). The objective of this kind of 
iqta'was to promote cultivation and thereby increase the revenue 
of the state.47 
According to AbuYusuf, iqta'could be given from the category dead 1 
land but not from the category of fay'and kharaj lands.The grantees 
who could develop such a land became its owner and when he left 
the land uncultivated for a period of three years it was withdrawn 
from his possession and given to someone else.48 No iqta' had 
been made from kharaj land. 'Umar ibn al-Khattab never gave iqta' 
in the kharaj lands of Sawad, Syria and others. He once gave lands 
near Damascus for garrisoning of horses, but when the grantees 
had started cultivating these lands, the grant was cancelled, and 
they were made to pay the compensation for tilling the 
The second type of iqta'of mawat land is the land which is left by 
the owner aft& it had been cultivated. In this case the ruler has a 
right to.grant it as iqta', for example, the Caliph 'Othman used to 
make iqta' from the Sawad land which were abandoned and 
o w n e r l e ~ s . ~ ~  According to Abu 'Ubayd, these lands consisted of 
tracts from the abandoned lands of Khosroesl and the family, all 
low lands (swamps) and postal stations. All these had become 'dead' 
without traces of any cultivation and without owners. When 
Sayyidina 'Othman became caliph he considered that cultivation 
and development of these lands would make them productive and 
increase the revenue of the State and their abandonment was taken 
by him as wasteful.Therefore, he gave them to Muslims who could 
cultivate them and pay ' ~ s h r . ~ ~  
This fact is supported by AbuYusuf who observes that iqta'in Iraq 
was granted in respect of swampy land and forests which were 
abandoned by Khosroes, members of the royal family and provincial 
governors, and those who had fled.53 He observes that these 
categories of land were similar to the wealth which does not belong 
to anyone. Therefore, it is valid for a just (Ad4 Imam to grant them 
to those Muslims who promote the interest of Islam and do not 
-indulge in favouritism and avoid enriching themselves and spend 
wealth for good purposes.54 
Al-Mawardi, ibid 240. 
Abu Yusuf, ibid 57-58. 
Abu'Ubayd, ibid 283. 
lbid 283-284. 
A famed Sassanian king in Iraq's history. 
Ibid. 
Abu Yusuf, ibid 57-58. 
lbid 60. 
Generally, there shall be no iqta' of Amir land. 'Iqta'of 'Amir land is 
divided into two classifications: 
1) The iqta'of land that does not belong to Muslims or zimmis. 
Where such land is located in the Islamic State, the ruler 
has no right to make a grant of this land since the land 
belongs to Bait-ul-Ma1 (Publi~Treasury).~~ 
The iqta' of land whose owner cannot be determined or 
who has a right to it that can be divided into two sub-classes: 
a) The land that has been granted to Bait-ul-Ma1 after a 
conquest cannot be granted as iqta'since it belongs to 
Bait-ul-Ma1 as a benefit for the whole community. 
b) The land which the owner has died and the heir is not 
entitled to inherit it either by way of fard (portion fixed in 
the Holy Quran) or ta'sib (remainder of estate). In this 
case, the ownership of this land belongs to Bait-ul-Ma1 
to be used for the purpose of the ~ m m a h . ~ ~  
Iqta' lrfaq refers to the alloca'tion of certain areas or public places 
such as the compound of a mosque, road, market, etc to run a 
business with the provision that it does not create any harm or 
disturb others. It consists of a benefit or usufruct or source of gain 
and profit held by the grantee.The grantee has rights to utilise and 
enjoy in exclusion to others as long as he holds it but he has no 
right to dispose it. Ibn Oudamah gives the example of a trader who 
takes a seat in the common market place. As long as he stays there 
as a trader, he is entitled to utilise it, but as soon as he leaves the 
place after the day's business, his privilege to use the place also 




I 55 Al-Mawardi, ibid 241. 
56 Al-Mawardi, ibid 242. 
57 Ibn Qudarnah, a/-Muhgni, ibid Vol 5, 426. 
[14.6] THE OWNERSHIP OF IQTA' LAND 
The majority of Muslim juristgare of the view that the iqta'will not 
commence until the grantee utilises or develops the land. According 
to  As-Shafie, iqta' confers the right of possession on the 
beneficiaries in which the ownership of the land will be upgraded 
into full ownership only upon the completion of the development 
of the dead land within three years of taking possession of the 
land. Extension of time would be granted to the owner of the iqta' 
land if the non-completion 'of ihya' was due to any reasonable or 
legitimate reason.58 
In contrast, the Maliki school is of the view that iqta' presents 
indisputable ownership, even if the iqta'grantee failed to accomplish 
the cultivation of the dead land within the fixed time. The owners 
were free to uge land in any way and the land was heritable by the 
heir.59 In other words, the grantee has a right to deal with the land 
either to sell or to give it as a gift. By comparison, this position is 
not different from the principle of indefeasibility of title of land under 
theTorrens system prevailing in Ma lay~ ia .~~  Similarly, Hanafi jurists 
are of the opinion that the grantee obtains full ownership. However, 
the right must be protected against future loss through failure to 
complete the cultivation within the specified period of three years. 
According to AbuYusuf, land could only be given with a permanent 
tenure, and subsequent caliphs could not dispossess the assignee 
or his heir or anyone to whom the assignee has sold the land. 
However, if the land is left fallow, then in this case the holder loses 
his right to it. It appears that to a great extent iqta'granted personal 
possession with limited rights which later on became heritable. 
But the absolute right of ownership of land as the tradition clearly 
implies, was vested in the ummah or the State, for these grants 
could be withdrawn if left uncultivated for three years.e1 
To sum up, it can be said that the Shafie school, the Hanafi schools 
and AbuYusuf favours possession of the iqta'land with conditional 
ownership, while the Maliki school prefers full ownership of land 
through iqtal 
58 Nicholas PAgnides, An Introduction to Mohammedan Law andA Bibligraphy, 
Sang-E-Meel Publication, Lahore (1961) 505. 
59 Ibid. 
60 Fauziah Mohd Noor, 'Agricultural Law: A Comparative Study Between Islamic 
Law and Malaysian Law With Special Reference to Paddy Cultivation',' 
unpublished PhD Thesis (University of Birmingham, United Kingdom, 2003) 
see Chapter Five. 
61 AbuYusuf, ibid 35 
[14.7] LIMITATION OF AREA 
Islamic law does not encourage the alienation of large tracts of 
land which would inevitably lead to their being left idle and 
uncultivated. Majority of Muslim jurists unanimously agree that the 
size of the land that can be alienated by the State by iqta'should 
not exceed beyond the area of the grantee's ability to cultivate.62 
Shafie and Hanbali maintain that in order to grant a land by iqta; the 
head of state or the ruler must ensure that the grantee or the 
beneficiary will be capable to develop or cultivate the land. It is 
necessary to look at the capability of the grantee since land is 
regarded as common property of the ummah as a whole and 
granting land in a big acreage would lead to injustice among people.63 
Therefore, if the beneficiary failed to develop the granted land the 
ruler is responsible to take it back. The example has clearly been 
shown in the case of Bilal bin Harith. 
[ I  4.81 IHYA' AL-MAWAT (REVIVAL OF 
DEAD LAND) 
Other than the iqta' system, an individual may acquire ownership 
of uncultivated land through ihya'al-mawat.This principle refers to 
a system whereby a person can acquire ownership of a dead land 
by developing it to life or by way of rehabilitating it. It is related that 
the Prophet Muhammad granted property rights to anyone who 
reclaimed land, as long as he had not violated :he rights of any 
former holder of the land. The principle of ihya'al-mawat is derived 
from the ahadith (sayings) of the Prophet Muhammad as follows: 
From 'Urwah bin Zubayr, the Prophet was reported to have said: 
"Whoso revives a dead land, it belongs to him, there is no right of 
expropriation against him."64 
62 Abu 'Ubayd, ibid 290. 
63 Ibn Qudamah, A/-Mughni, ibid 42. 
64 Abu Dawud, Sulaiman Ibn Asy'ath, Sunan Abu Dawud, EnglishTranslation 
Ahmad Hassan, Ashraf Press, Lahore (1984), Vol 11, 874. 
From Aishah (ra), the Prophet was reported to have said: 
"Whoso cultivates and inoabits a land which does not belong to anyone 
shall have the best right to it."S5 
Based on these hadith, it can be said that Islam recognises the 
cultivators as the owner of the land provided that it has no previous 
owner. This principle is clearly mentioned in the well known hadith 
in Musnad lmam Ahmad and also narrated by Bukhari which lays it 
down unequivocally that the person who brings dead land to life 
becomes its owner, provided that the land has no previous owner. 
[I 4.91 DEFINITION OF MAWAT LAND 
(DEAD LAND) 
The Muslim jurists have given various definitions of dead land (mawat 
land). Abu Hanifah defined dead land as land which is located far 
away from any human settlement and it does not belong to anybody. 
Abu Yusuf defines mawat land as land which is located far away 
from cultivated land (%mid that if someone were to stand at its 
point nearest to cultivated land and call as loudly as possible, he 
would not be heard by the people nearest to him on the 'Amirland. 
Besides its distance from the Hmir land, Abu Yusuf also stipulated 
that mawat land has no water  resource^.^^ 
To the Shafie jurists, mawatland is simply a dead land which refers 
to land that has never been worked on or land that shows no sign 
of ever having been cultivated or developed by human beings. lmam 
Malik believes that dead land is confined to deserts and isolated 
lands, and the land close to cultivated land could not be owned 
except by iqta'.67 
Such opinions are criticised by al-Mawardi who prefers the Shafie 
opinion, which is also adopted by the Hanbali jurist Abu Ya'la. In 
their opinion, mawat land should be simply any uncultivated land, 
even if it is adjacent to cultivated land, as long as it is not land that 
is near to a water-source (harim land). The Maliki school gives the 
cultivators of land closest to mawat land a priority to reclaim it, 
65 Bukhari, Muhammad ibn Ismail, Sahih-a/-Bukhari, English translation 
Muhammad Muhsin Khan, Kitab Bhavan, New Delhi, 5Ih Edition, Vol3, 305. 
66. Hima, English translation Hamilton, Premier Book House, Lahore (1982) 610. 
67 As-Sharbini al-Khatib, MughniaCMuhtaj,Vol II, Mustafa al-Bab al-Halabi (1958) 
361. 
while the Shafie jurists and the Hanbalis' consider all people equal 
in their right to the mawat land.68 
From the above definitions it seems that only the Hanafi school 
specified that mawat land must be located far away from any human 
settlements, whereas the other schools have not imposed such 
requirement. 
The definition of mawat land provided by the Mejelle is more or 
less similar to the opinion of the Hanafi school. Article 1270 defines 
mawat land as: 
"those land which are not the mulk property of anyone. and are not 
near a town or village, or for their collecting firewood, that is to say, the 
locality in which the inhabitants of a town or village have a right to cut 
firewood, and are far from the distant parts of a village or town, that is 
to say, the sound of a person who has aloud voice cannot be heard 
from the houses which are extremely limit of the town or  illa age."^ 
[14.10] THE OWNERSHIP OF MAWAT LAND 
According to al-Shafi'e, the ownership of mawat land depends on 
the categories of the land. With regard to this matter, as-Shafie 
divides mawat land into two distinct categories: 
1. Mawat land which has never been cultivated and has never 
been owned by any person. 
In this case, any person who can develop the land will gain 
the ownership of the land. Muslim jurists have unanimously 
agreed that the ownership of the dead land belongs to the 
person who rehabilitates or develops it. 
However, they are in conflict as to whether the ownership 
of the land will be vested to the person upon completion of 
rehabilitation of the land or whether this depends on the 
further act of the State to alienate the land to the cultivator. 
With regard to this matter, the majority of Muslim jurists 
are of the view that the ownership of the mawat land will 
have to be preceded by the alienation of the said land by 
the state through iqta'.'O 
68 Ibid. 
69 . The Mejelle, English Translation by CR Tyser, DG Demetriades and lsmail 
Haqqa Affendi, Law Publishing Company, Lahore, 1967. article 1270. 
70 As-Shafie, ibid 72 
2.  Mawat land which was previously owned by a Muslim and 
then was abandoned. 
Muslim jurists have different views pertaining to this issue. 
Shafie and Hanbali schools opine that in this case, the land 
belongs to the previous owner and no one can acquire the 
right to the land. It means the State has no authority to 
grant the land to other persons either by way of ihya-a/- 
mawat or iqta'." 
On'the other hand, AbuYusuf holds the view that the land can be 
granted to a new cultivator provided the original owner is unknown. 
However, as-Syaibani is of the opinion that other persons cannot 
possess the abandoned land since it is no longer regarded as 
mawat land but the state has a right to take back the land as state 
land which can be used for public benefit. According to lmam Malik, 
a new cultivator or a person who develops the abandoned land 
can possess the land. His argument is that the status of the 
deserted land is reverted to mawat land since the desertion by 
the previous owner.72 
The Hanbali School goes into detail about mawat land which was 
owned by a person. This s,chool divided mawat land into three 
classes, namely: 
1) Mawat land whose previous owner is known. In this matter 
nobody can acquire the right of the land through ihya'. 
2 )  Mawat land which belonged to the people during pre-Islamic 
period for example, by BaniThamud. According to the Hanbali 
school this land can be possessed by ihya'. 
3) Land which was owned by Muslims or non-Muslims living 
in the Islamic state (zimmi) during the Islamic period. It 
cannot be acquired by ihya' whether it is located in the 
Islamic state or non-Islamic territory.73 
It is a matter of dispute whether or not non-muslims living in the 
Islamic state (zimmis) can own a dead land. Hanafi school, Maliki 
and Ibn Hanbal are of the view that Muslims or zimmis are allowed 
to reclaim dead land through ihya'." lmam Malik differentiates 
between a dead land situated close to the Muslim area and one 
71 Ibid. 
72 Al-Sharh al-Kabir, Volume IV, pp 66-68. Cited in Ridzuan Awang, Undang- 
undang Tanah Islam Pendekatan Perbandingan, (Islamic Land Laws, A 
. Comparative Study), Dewan Bahasa dan Pustaka, Kuala Lumpur, 1994, 216. 
73 Ibn Qudamah, ibid Juz 5,417. , 
74 lbid 418. 
which is located far from the area. He states that zimmisare allowed 
to reclaim dead land which are situated far from the Muslim area. 
Shafie school is stricter about this matter and they insist that no 
reclamation of a dead land can be gained by zimmis unless it is 
located in non-Islamic terr i t~ry. '~ 
114.1 11 THE NATURE OF IHYA' AL-MAWAT 
According to Imam Malik, the term ihya'can be interpreted in a 
wider sense; it could mean carrying out irrigation works or digging 
a well, the planting of trees, building a house or ploughing the land. 
If one of these jobs had been performed, then it means that the 
ihya'al-mawat has taken place.76 
One might be asked about the act of demarcating the boundaries 
of the land (tahjir) which denotes an act done by a cultivator towards 
rehabilitation of the mawat land. Shafie elaborates the whole 
theory'in great detail and he stresses that merely digging a ditch, 
or making a hedge or fence around a piece of land, or just pitching 
a tent upon it does not strictly constitute an ihya'. In other words, 
according to Shafi'e, tahjirwould not confer the right of ownership 
of the dead land.77 
However, the Hanafi school considered tahjir as a notice to third 
parties for claiming priority in the event of conflicting claims of 
ownership.The jurists are unanimously agree that the effect of tahjir 
will lapse or will be extinguished if the cultivator fails to rehabilitate 
or develop the mawat land. 
Al-Shafie pointed out that real ihya'takes place only when labour is 
used up. For example, in cases of agricultural land, the work 
expected to be carried out should include work such as setting out 
boundaries, clearing up the land, irrigating the land or to drain out 
flood water.78 Abu 'Ubayd indicates that ihya' may start through 
securing a source of water for the dead land. However, the 
completion of ihya'is considered when the land is cultivated or had 
been used for building a house or other related matter.79 
75 As-Shafie, ibid 80. 
76 Malik bin Anas, A/-Mudawwanah aCKubra, Juz 15, VI Edition, Beirut, Dar 
Sadir (1958) 195. 
77 As-Shafie, ibid pp 77-78. 
78 Al-Ramli, Muhammad Ibn 'Ali al-'Abbas, Nihayah al-Muhtaj,Volume 5, Mustafa 
. al-Bab al-Halabi (1 938) 335. 
79 Abu 'Ubavd, ibid 293. 
Al-Mawardi states that the nature of ihya' should be determined 
according to the custom of the place. He laid down three conditions 
which constitutes the recjamation of dead land or ihya' a/-mawat. 
Firstly, by making a barrier to enclose the land which might be done 
by heaping up soil around the boundaries. Secondly, chanelling water 
to the land if it were dry and draining water from the land in case it 
were inundated and lastly, ploughing the land to make it level.B0 
The Mejelle gives further illustrations in describing the acts which 
constitutes a/-ihya '.*l 
1) The sowing of seed and the planting of young trees are the 
proof of -ihya'and so is the ploughing of the land, or the 
building a water channel or conduit to irrigate the land. 
2) If a man constructs a wall around the mawat land or raises 
its level and makes a dam around the land to protect it 
from flbods. 
In light of the above discussion, it could be surmised that ihya' is 
accomplished through three stages namely: the enclosure of the 
dead land, the work of reclamation and the cultivation of the land in 
the case where the dead land is redaimed for agricultural purposes. 
With regard to this matter, it is believed that the opinion of al- 
Mawardi which claims the reference to custom in determining ihya' 
is the most appropriate ppinion which is pertinent for all places. For 
instance, in the Malaysian context, the most important stages in 
paddy cultivation are the removal of weeds and wild plants, the 
ploughing of the land and the drainage of water. Once these works 
have taken place. no person should be allowed to reclaim this land 
except the person who has performed all these efforts. This proves 
to us that the nature of Ihya' Al-Mawat would differ from place to 
. place and from one purpose to another purpose. 
A. Whether Consent of the State is Required 
Abu Hanifah stipulates that the lmam should authorise the 
reclamation of mawat land, otherwise, the reclamation of the land 
would be illegal. In fact the reason behind this is to avoid any dispute 
about the reclaimed lands.82 Muhammad as-Syaibani, Abu Yusuf 
and ibn Hanbal hold the same opinion that the authorisation of the 
lmam is neither required for ihya' nor for the ownership of dead land 
80 Al-Mawardi, ibid 225226. 
81 . The Mejelle, article 1275 & 1276. 
82 As-Sharaksi, Shamsuddin asSarakhsi, A/-Mabsut, Volume 23, Dar al-Ma'rifah, 
Beirut, nd, 167. 
which had been r e ~ l a i m e d . ~ ~  In Malik's view, the permission from 
the lmam or the ruler is required in case of reclamation of dead land 
situated adjacent to residential area or to 
With regard to this matter, the opinion of Abu Hanifah is more 
practicable in present time. Permission and an approval from the 
ruler before the reclamation of dead land is useful rules to avoid an 
exploitation of land by a group of people. It is an important thing for 
the lmam or the ruler of a state as the protector of the public interest 
to authorise ihya' al-mawat. However, the permission should not 
be laid down as an absolute requirement to reclaim dead land. In 
certain circumstances discretion of a ruler is essential to determine 
the reclamation of a dead land. For instance, if a person had 
developed dead land for a long period, he should be given ownership 
of the land. 
The opinion of Abu Hanifah was applied in the Ottoman Land 
Code (1247H), where it laid down that the permission of the Imam 
is an essential requirement to possess a dead land through ihya'. 
Besides the Ottoman Land Code 1247H, the land law of Egypt has 
also applied the opinion of Abu Hanifah with respect to dead land. 
11 4.1 21 HlMA OR COLLECTIVE 
LAND-OWNERSHIP SYSTEM 
Hima or the collective land-ownersip system can be traced to the 
tribal economic structure in which the concept of private ownership 
of land was not much developed. Land was more or less a common 
source of subsistence; sometimes Hima was a collective reserve 
'for grazing or cattleaE5 Hima land was owned by one or more than 
one tribe and cultivated or otherwise used for their collective needs, 
individual possession of land was something unknown to the 
Bedouin. This limited right of Bedouins to land had possibly been 
the origin of the development of the collective reserves (Hima), 
where this right was made absolute, while other tribes were under 
an obligation not to encroach upon it. 
83 Al-Syarbini al-Khatib, Mughni a/-~uhtaj , ,  VOI 2, Mustafa al-Bab al Halab,, 
1377H/1958,361. 
84 Ahmad Ibn Ali al-Sha'rani, Al-Mizan a/-Kubra, Volume 1 ,  Qaherah, Mustafa 
al-Bab al-Halabi, nd, 225. 
j 85 Ziaul Haq, ibid 246. 
The basis of hima was fodder and water and usually in himaone or 
more springs or watering places were found. Its nomadic character 
is clear from the fact tbat it was usually left untilled.86 At first the 
privileges of hima were not of a permanent nature but afterwards, 
if they remained in the possession of a tribe for some longer period, 
they became their property. 1.n every large hima, several tribes were 
often shareholders. The hima may often cover a considerable 
territory. Very large hima were often shared by several tribes or 
subdivisions of tribe, for example seven clans of the tribe Bani Kilab 
shared rights of the famous D i r ' i~ah.~ '  
According to Alfred Bonnie, the hima system appeared similar to 
the collective' land ownership 'rnusha' which was widespread in 
the Middle Eastern countries. Musha was the primitive form of 
ownership practiced by the nomads in the early stages of settled 
life where they were content with common grazing and possibly 
also with theprimitive cultivation of their lands without claiming or 
determining individual o ~ n e r s h i p . ~ ~  
Simultaneously with and parallel to the concept of fay' of the 
Muslims, hima also underwent changes from the exclusive rights 
of the tribes to the common hima of the Muslims.The narrow loyalty 
to an exclusive tribe was replaced by social solidarity. In the early 
period, hima was supposed to set aside any piece of mawat or 
grassland which was.not privately owned, for a particular public 
service. Hima was uskd for the benefit of the people and for the 
defense of the ~ r n r n a h . ~ ~  
The Prophet Muhammad granted the hima of Naqi' basically 
for the benefit of the Muslims, as horses of war were reared on it 
and the cattle of the Muslims used to graze there.g0 It was argued 
whether any lmam had the right to set aside land as hima or if that 
was a peculiar right of the Prophet. The precedents ascribed to the 
early caliphs about hima supported the opinion that all Imams could 
preserve hima for social needs but not for their private exploitation. 
Al-Mawardi states that the lmam may establish hima provided that 
he makes it for all Muslims and the destitute. In other words, no 
hima can be made for individual interest. Hima is valid only if it is 
founded for the poor in particular, and for the benefit of the ummah 
and it is illegal to reserve hima for individual intere~t.~' 
86 MA Mannan, ibid 99-100. 
87 lbid 100. 
88 Alfred Bonnie, ibid 117. 
89 As-Shafie. ibid pp 94-95. 
90 Ibid. 
91 Al-Mawardi, ibid 323. 
PRINCIPLES OF ISLAMIC LAND OWNERSHIP 
Based on the above discussion, it could be summed up that 
according to classical Islamic land tenure, land holdings basically 
consisted of three types. Firstly, holdings of private property held 
in full ownership; secondly, holdings of waqf lands and thirdly, 
holdings of state owned lands with various conditions of tenure. 
(1 4.1 31 ACQUISITION OF ALIENATED LAND 
BY THE STATE 
The acquisition of alienated land is permitted in lslam and it is known 
as ta'mim. According to Muhammad al-Jawwad, ta'mim is allowed 
in lslam because it is not an end in itself but it is a means to some 
other objective without which the State cannot achieve. It becomes 
the mechanism for the State authority to carry out its task in fulfilling 
the needs of the nation as a whole in consonance with the public 
interest or maslahah 'ammah.92 
The history of acquisition of land can be traced back to the case of 
the people of Bajeela, whose land were taken back by the State 
during the reign of Caliph 'Umar al-Khattab.93 In this case Caliph 
'Umar had given a part of the land of the State to the people of 
Bajeela, which they had cultivated for two or three years. When a 
new and better form of administrative took place, 'Umar took it 
back from the Bajeela people because he found that the taking 
back of the land could be more beneficial to the community. Besides 
this case, Caliph 'Umar and Caliph 'Othman were reported (in 
different period) wanted to enlarge the Prophet's Mosque in 
Madinah, therefore they had to take the adjacent land and had to 
demolish the surrounding houses. The caliphs took over the land 
and paid compensation to the owners.94 
Normally, in the case of acquisition of land or ta'mim, reasonable 
compensation will be paid by the Islamic state. For example, 'Umar 
paid handsome prices to the Jews for their lands in Khaibar, Fida' 
and Wadi al-Qura. The Christians of Najran and Yaman were .paid 
liberal compensation for their lands either in cash or in the form of 
equivalent land in other countries where they settled.95 
92 Muhammad AbduI al-Jawwad, ~ i l k i ~ a h  31-Ard fial-Islam: tahdid a/-milkiyah 
wa a/-ta'mim, Cairo, 1971, cited by Ridzuan Awang, ibid 292-293. 
93 . Afzalur Rahman, ibid 155. 
94 Sahih Bukhan, chap 7, hadith 2011. 
95 Afzalur Rahman. ibid 213. 
t 625 
The acquisition of land during the period of Caliph 'Umar was not 
limited to land owned by Christians or Jews, but he also acquired 
land that had been granted to Muslim soldiers as fief to meet the 
state needs-This happened jn the case of Jarir ibn Abdullah Bajela 
who was granted the land after the battle of al-Qadisiyyah in Iraq. 
He was asked by 'Umar to return the land to the state because it 
was deemed necessary for the public and the Caliph compensated 
him eighty dinar from the Bait-ul-Ma/ (Public treasury). 
As has been stated before, Muslim jurists have unanimously agreed 
that the State should pay compensation to the land owner in cases 
of land acquisition for public purposes. However, there are two 
exceptional situations, which allows the State to acquire land without 
paying the compensation. 
1) The acquisition of sawafi land which was granted by the 
state ythrough iqta'to any person to be developed or to be 
cultivated on it. The state has a right to take back this land in 
case of the failure of the owner to develop the land within 
three years or it became idle land after three years the land 
was granted. In this matter the government is not required 
to pay any compensation to the landowner. However, with 
regards to this matter. a researcher found that this acquisition 
of land is more to the confiscation of land rather than 
acquisition of land for public purpose. 
2) The acquisition' of the land specified purposely for public 
interest or the land itself has characteristics for public 
purpose. For example, the taking of the harim land used for 
grazing. In this case, the state is not required to pay 
compensation to the owner or the users of the land.96 
With regard to the second exception, Caliph 'Umar was reported to 
have taken back a private pasture called Rabzah, in the suburb of 
Madinah. The land had a big acreage and it was used for grazing 
horses by the public and it is mentioned that there were four 
thousand state horses alone grazing in the land. Saiyidina 'Umar 
confiscated the land for the state without making any compen~ation.~~ 
It must be noted that in this case the land of Rabzah was not a fay' 
land or an iqta'land. 
96 Abdullah Muhammad Abdullah, "lntiza' at-Milkiyah Lil-Maslahah 'Arnmah:' 
935-963, cited in Ridzuan Awang, ibid 289. 
97 lrfan Mahmud Ra'ana, ibid 21 
[14.14] THE CONCEPT OF WAQF 
Waqf is an endowment of property on a permanent basis, including 
land, for various charitable purposes such as to assist the hardcore 
poor, to finance educational institutions, to build mosques, for burial 
grounds, schools, hospitals and even public parks.The waqf institution 
played an important role in the development and advancement of 
the Muslim society during the golden era of the Muslim civilisation. 
Originally, waqf was confined to immoveable goods such as land, 
houses, premises and buildings. However, the general rule has been 
set aside by the Hanafi jurists, who have validated the waqf of 
moveable goods such as books, tools, vehicles on ground of its 
acceptance by popular custom ( '~r f ) .~*  
When a property owner endows his or her property, the ownership 
over the property is terminated and reassigned to Allah.Therefore, 
the owner of the property no longer holds any right to sell, lease, 
mortgage, lease or benefit from any commercial transactions on or 
from it except those allowed by the conditions of the waqf. 
One of the most important waqf institutions is the mosque which is 
considered as the primary place of worship and study for Muslims. 
For example the Quba' mosque was built by the Prophet Muhammad 
during his flight from Mecca to Madinah. Later in Madinah, the 
Prophet built a second waqf mosque known as Masjid an-Nabawi. 
The practice of waqf is not limited to Muslims only, but non-Muslims 
too, can be both benefactors and beneficiaries of waqf. In fact, one 
of the earliest waqf sponsors during the Prophet's time was a Jew 
named Mukayrid. * 
Waqfcan be divided into two categories; public waqf and the family 
waqf (special waqf). The former refers to the waqf in the interests 
of religion and public welfare, while the latter is for the interests of 
the benefactor's family members and his or her descendants, religion 
and public welfare. Dr Mohd Zain Othman m e n t i ~ n e d : ~ ~  
"It is valid for the wakaf benefactor to reserve the wakaf administration 
to himself or herself during his or her lifetime ... inherited by a surviving 
98 al-Sabuni, Abd ar-Rahman, Khalifah Babakr & MahmudTantawi, a/-Madkhal 
a/-Fiqhi wa Tarikh a/-lslarni, Cairo, Maktabah Wahbah, 1402/1982, 124, 
99 Mohd Zain Othman, lslarnic Law with special reference to the Inst~tution of 
Wakaf cited by Mohideen Abdul Kadeer in "The future and challenges of 
Muslim wakaf land in Penang'; in Land Issues in Malaysia, Based on CAP'S 
National Conference "Land: Emeig~ng Issues and Challenges',' Consumers' 
Association of Penang (2000) 142. 
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family member ... In the case where the benefactor keeps this right to 
himself or herself, or where he or she specifically regulates this duty 
to another individual, this,regulation must be respected, but if the 
benefactor fails to indicate as such, the administration of the wakaf 
according to the Shafii school must then be placed under the Kadi." 
The matter of waqf has clearly been enumerated under Article 1 
of the Ninth Schedule, List 11, State List of the Federal Constitution 
of Malaysia. By Article 74f2) of the constitution, the State 
Legislature has the power to legislate provisions regarding waqf 
Islamic administrative enactments have been codified in each state 
to provide for the administration of waqf in Malaysia.loO These 
enactments have vested the power of administering waqf lands 
on the state reljgious departments or with the relevant Islamic 
Religious Councils, in some cases. The Shari'ah however allows 
the dedicator (waqit) to appoint any party to administer the waqf 
(walVnazir-al-waqf) . lo' 
Besides the state enactments relating to waqf lands, in order to be 
accorded statutory recognition and protection under the Torrens 
system of registration, waqf land in Malaysia is also subject to the 
provisions of the National Land Code 1965 ('the NLCf).lo2 
Waqf land can be created by effecting three categories of 
dealings namely: 
1) Transfer (Part 14) 
2) Surrender (Part 12) 
3) Statutory Vesting (Part 30). 
100 Examples are Wakaf (State of Malacca) Enactment 2005 and the Selangor 
Wakaf Enactment 1999. 
101 Zainal Azam Abdul Rahman, "Noble Values in Endowment" at http:// 
www.ikim.gov.my/v5/index.php? lg=1 &opt=com-article&grp=2&sec= 
&key=814&crnd=resetalI visited on February 22, 2008. 
102 Nothing in the NLC will however effect any law for the time being relating 
to waqf or baitul-mal, see section 4(2), NLC. 
11 4.1 51 TRANSFER 
By virtue of Section 215 of the NLC, the founder (waqiVwakif) is to 
complete an instrument in Form 14A which is normally provided by 
the lslamic Religious Council of the State. It includes the personal 
data of the proprietor, particularly his agreement to transfer his 
proprietary right to the party concerned, ie the council. The form 
should be attached with all the relevant documents which are 
needed for the transfer, comprising the original copy of the 
ownership grant of the property concerned, an original copy of the 
new payment and so on. 
The application process takes about one to two months subject to 
the status of the application. Once it has been approved, the Land 
Administrator will register the name of the council as the legal 
proprietor to the land whereby the title shall pass to and be vested 
on the transferee, together with the benefit of any such registered 
interests then enjoyed with the land. 
The above dealing may not be consistent with Islamic law if it makes 
the council as the proprietor and not as the administrator or trustee 
as intended by the founder. This may be overcome by specifying 
that the council is holding the land in the capacity of a trustee on 
the register document of title to the land. 
[I 4.1 61 SURRENDER 
Under this mode, the founder has to surrender hislher consecrated 
land to the State Authority by executing an instrument in Form 12A 
of the NLC or Form I2B.lo3 Form 12B can be used if the waqf is 
meant only for a small part of the land. 
The proprietor has to complete the specific form which should be 
accompanied by a certain fee as may be prescribed. In addition, 
the application must also include a plan showing the details of the 
proposal (only for 12B), written consent for the application and the 
issue document of title to the land. 
After the application for surrender has been approved by the Land 
Administrator, the council shall re-apply for alienation of the land 
103 See Section 200 NLC. Form 12A relates to the whole land, while Form 12B 
relates to a part only of the land. , 
from the State Authority in order to proceed with the intention of 
the founder. In the process of application for alienation, the State 
Authority has discretion either to dispose the land in accordance 
with section 76 of the NLC, or reserve the land for the waqf purpose 
under section 62 of the NLC and appoint an officer to control the 
land. An officer of the council will be appointed for this purpose.'" 
According to section 76, the State Authority is empowered to dispose 
land by way of alienation for a term not exceeding 99 years. This 
provision is an amendment to the NLC enacted under the 
Amendment Act A587 which came into force on 25 March 1985. 
Prior to this date, the State Authority was at liberty to alienate land 
to private individuals and corporation in perpetuity. However, since 
land has been growing scarce and become an exhaustible 
commodity, the State Authority has a tendency to apply only the 
first term (of 99 years) which is known as the "State Lease'.' 
By the above provision, waqf lands which were granted under a 
leasehold title, will revert to and vest in the State Authority, ie after 
the expiration period as stated in its grant, and their waqf status 
would automatically be void. The reversion includes all buildings 
which have been erected on the land than any temporary 
construction which can be removed.lo5 
According to the law and principles of waqf, permanency or 
perpetuity is the basic nature of its formation. Constitution of a 
wakafwhich is subject to a limitation of period is considered void.106 
Therefore, it is very clear that the above temporary holding obviously 
contradicts the permanency principle of waqf in Islamic law. 
Although these leasehold lands could be re-applied for and their 
holding terms could be renewed by the State Authority, such is still 
subject to the discretion of the State Authority. 
A perpetuity grant could only be made for the following purposes: 
1. where the Federal Government requires the State Authority 
to cause a grant in perpetuity to be made for the Federal 
Government or to a public authority or where the Federal 
Government and the Government of the State agree to make 
a grant in perpetuity to the Federal Government; 
104 According to section 76 NLC, the State Authority is empowered to dispose 
land by way of alienation for a term not exceeding nine-nine years. This 
provision came into force on 25 March 1985. 
105 As stated in sections 46(1) and 47 (1) of the NLC. 
106 Al-Zuhayli, Wahbah, Al-Wasaya wa al-Waqf Al-Fiqh Al-lslami, Damsyik, Dar 
al-Fikr, 205. 
2. where the state Authority is satisfied that the land is to be 
used for a public purpose; or 
3. where the State Authority is satisfied that that there are 
special circumstances which render it appropriate to do so. 
Siti Mashitah Mahamood proposes that the provision of section 76 
should be amended to empower the State Authority to grant a 
perpetuity where the alienation involves a waqfland. In other words, 
a creation of waqf should be made in perpetuity without being 
subjected to any limitation of time.lo7 
[I 4.1 71 STATUTORY VESTING 
Under this mode of dealing, the Islamic Religious Council of the 
State can apply to the State Authority for a statutory vesting in 
accordance with section 416C of the NLC. The right of the Council 
to the waqf land is in fact inherited from the provisions of the 
Islamic Administrative statutes of the States in Malaysia which 
stipulate that the Council is the sole trustee of all waqf assets 
whether waqf am or waqf khas and will be responsible for its 
management and de~e lopment . '~~  
According to the procedures under this mode, the council is to write 
a letter to the Registrar mentioning its right to the land and upon 
satisfaction that the vesting has taken effect, an endorsement of 
such right will be made on the document of title to the land. This 
mode is the easiest way to deal with the registration of waqf land 
and by applying the above mentioned mode, the name of the 
proprietor still appears on the title. Siti Mashitah had noted that 
this may create a confusion as to the extent the proprietor possesses 
the right in land.Therefore, in order to ensure that the status of land 
will become clear and consistent with the principle of waqf, the 
statutory vesting mode should be made by effecting an instrument 
in a specific form which could vest the waqf land in the council as 
the sole trustee of the property.log 
107 Dr Siti Mashitah Mahamood, 'Harmonisation of the Malaysian National Land 
Code 1965 and the Syariah Law of Wakaf: Recommendations for 
Amendments' in International Conference on Harmonisation of Shari'ah 
and Civil Law 2, Towards A MBthoqology of Harmonisation, Kuala 
Lumpur,(2005) 197. 
108 . See Part VI under Wakaf of the Federal Territories Act, 1993, Part VII of 
Perak Enactment. 
109 Siti Mashitah Mahamood, ibid 200. 
[I 4.1 81 SUB-DIVISION OF LANDS 
An obstacle to the development of waqf land exists in 
section 136(1)(f)(i) of the NLC which prevents the subdivision of 
any portion of agricultural land of less than two-fifths of a hectare. 
This provision has resulted in another problem in which no separate 
title could be released for the purpose of the development of the 
waqf land concerned. Although the problem could be resolved by 
converting the conditional status of this land to be subject to use 
for accommodation, but such procedure would result in the 
increase of the assessment rates, besides other compulsory 
payments.The NLC was amended in 2001 to allow the subdivision 
of any land of less than 0.4 hectares. The step has been taken in 
order to facilitate the development of agricultural lands specifically 
idle land in Malaysia.ll0 
[1 4.1 91 CONCLUSION 
It has been shown that principles of Islamic land ownership are 
essentially developed in response to the prevailing circumstances, 
taking into account the spirit of Islamic laws. Different systems of 
land tenure were established since the lifetime of the Prophet 
Muhammad and they were prevalent in the period of 'Umar al- 
Khattab and lasted until the Ottoman period in Turkey. 
In dealing with land, the early Islamic jurists appear to have been 
concerned primarily with the fiscal considerations and therefore 
classified land on the basis of the revenues due from it to the State. 
Thus, almost all of land in the possession of private individuals was 
classified either as 'ushri or Kharaj land. According to Ziadeh, the 
rules pertaining to land law in the Shari'ah form various parts in 
subjects like contract, conquest and division of spoils, taxation, etc."' 
From the above discussion, it is clear that the fundamental concept 
of ownership of land in lslam is that land vests solely in Allah and 
man is given the right to use them in the capacity of trustee to 
Allah. lslam recognises peoples' rights of property such as land. 
however, it also places the interest of the public as the main element 
to be considered.The cardinal rule in lslam is that the State can at 
110 See Utusan Malaysia, 2/1/2008, 9. 
111. Farhat J Ziadeh, 'Land Law and Economic Development in Arab countries: 
in American Journal of Comparative Law,Volume 33, American Association 
for the Comparative Study of Law (1985) 93. 
any time repossess the land if such land is required for public 
interest. In addition, the Islamic State also reserves the right to 
take over the land if the landholder does not utilise it properly. In 
this case, the State has a right to give the land to another person 
who can use it in a better way for the benefit of the ummah.Through 
detailed observation, it is obvious that Islamic land tenure is one of 
the examples which underline the permissibility of organising legal 
devices on the basis of needs and circumstances, as long as these 
are all within the limits of Shari'ah. Islam has also laid down the 
rules that ruler or government must comply with the principles of 
justice and fairness in serving the public interest. 
